
TAX ISSUES IN 
CONSERVATION 

EASEMENTS

Decades of Experience in 90 Minutes
Bill Silberstein & Heather Haney



2

Learning Objectives 

− Gain confidence in answering the 
common question of what property to 
appraise and what property to analyze
for enhancement based on the concepts 
of family owned contiguous property and 
related parties.



3

Learning Objectives 

− Understanding the relevance of basis 
limitation and allocation to conservation 
easement transactions.
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WHAT PROPERTY TO APPRAISE 
AND WHAT TO ANALYZE FOR 
ENHANCEMENT
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Contiguous Parcel Rule

− When calculating the amount of the 
charitable deduction, the contiguous 
property owned by a donor and the 
donor’s family must be evaluated.  
− Also know as the “CFOP”

− “Family” includes siblings, spouse, 
ancestors, and lineal descendants but 
does not include an entity that is 
classified separate from its owner. 
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Contiguous Parcel Rule

“There is no 
piercing a taxable 
entity for CFOP.”

“Taxable entities 
don’t have family 

members.”
– Bill Silberstein
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Enhancement Rule

− If the granting of a perpetual conservation 
restriction increases the value of any 
other property owned by the donor or a 
related person, the amount of the 
deduction for the conservation 
contribution shall be reduced by the 
amount of the increase in the value of the 
other property, whether or not such 
property is contiguous. 
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Enhancement Rule
− Related Person is a relationship between…

− Individual and members of a family
− An individual and a corporation more than 50% in 

value of the outstanding stock of which is owned by 
or for that individual

− A partnership and a person owning, directly or 
indirectly, more than 50% of the capital interest, or 
the profits interest, in such partnership

− Two partnerships in which the same persons own, 
directly or indirectly, more than 50% of the capital 
interests or profits interest. 
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Enhancement Rule

“The attribution rules of 
IRC 267 and 707 only 

apply to the related party 
analysis.”
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Appraiser

− Valuation Analysis
− Is property contiguous to that being 

contributed owned by “family”?
− Even if not owned by “family,” are other 

properties, even non-contiguous tracts, 
owned by “related parties”?



11

Real Life Appraisal Maps
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Real Life Appraisal Maps



13

Examples
− Mr. Jones owns parcel 

A, B, and C.

− Mr. Jones bargain 
sells (part gift, part 
cash payment) a 
conservation 
easement on parcel B 
to a land trust 

− What is the property to 
be appraised? 
Evaluated for 
enhancement?

− Would it matter if the 
easement went to a 
government instead of 
a land trust?
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Examples
− Ms. Phillips owns parcels B 

and C.

− Mr. Phillips (spouse of Ms. 
Phillips) owns parcel A.

− Mr. Phillips Jr. (son of Mr. 
and Ms. Phillips) owns 
parcel D.

− Ms. Phillips donates a 
conservation easement on 
parcel B to a land trust.

− What is the property to be 
appraised? Evaluated for 
enhancement?

− What if Philips, LLC owned 
parcel B instead?
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BASIS LIMITATIONS AND 
ALLOCATIONS
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What is Basis?

What the taxpayer paid for the underlying 
property 

+
the cost of any improvements made to the 

property 
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Quick Background Terms

− Ordinary Income

− Capital Gain
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1-Year Holding Rule
− Conservation easements contributed over 

land the donor has owned for one year or 
less are considered contributions of 
ordinary income property. Deductions for 
such contributions cannot exceed the 
donor’s basis in the conservation 
easement.

− IRC § 170(e)(1)
− Treas. Reg. § 1.170A-4
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“Real Estate Dealer” Property
− If the landowner is classified as a Real Estate 

Dealer, lose capital gain treatment. 
− Taxpayer who holds property for sale to 

customers in the ordinary course of business is 
considered a “dealer.”

− The property is treated as inventory and any 
gain resulting from the sale of the property is 
treated as ordinary income, not capital gain.

− IRC § 170(e)(1)
− Treas. Reg. § 1.170A-4



20

Tacking
− In certain instances, if the landowner acquired the 

property from an affiliate she may be able to succeed to 
the long-term capital gain holding period of its affiliate 
through tacking of the holding period. 
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Basis Allocation
− The donor of a conservation easement is required to 

reduce their basis in land subject to an easement.
− Because a conservation easement represents an 

interest in land, when that interest is removed a portion 
of the land’s value has also been removed.

− Therefore, the regulations require that a donor’s basis in 
land subject to a conservation easement be reduced by 
an amount equal to the proportionate reduction in the 
value of the land resulting from the easement as 
reflected in the easement appraisal.

− Treas. Reg. § 1.170A-14(h)(3)(iii)
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Always remember…
Valuation 1040

Res Ipsa Loquitur


